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Suppose in the instant case the defendant corporation became insolvent 
after having sold $50 par value stock to several subscribers for $25 per share. 
Creditors of the corporation could call upon those subscribers to pay the differ- 
ence, 27 thereby increasing the assets available for distribution after payment of 
the debts. But if the defendant were permitted to change first to non par value 
stock, there would be no such increase. This alone, in many cases, might make 
considerable difference. 

Furthermore, there seems to be a difference from the viewpoint of the future 
marketability of the stock. Even the most experienced do not always buy things 
after a careful investigation of all the facts necessary for sound judgment. Psy- 
chology is an important factor in all trading, and is especially so in stock trading. 
Can it be doubted that stock with a $100 par value selling for $1 is more appealing 
to those of speculative tendencies than the same stock selling at the same price 
but which had no nominal or par value to suggest a numerical difference? An 
analogous example of common knowledge is the case of foreign currency. 
Thousand mark notes of the German Republic have found ready sale when 
quoted at $1 a piece. -Would there be such a ready sale were there no numerical 
designation to suggest that they were "a thousand to one shot?" 

Because of the great facility which the non par value statutes afford a 
corporation to market its stock, this form of stock issue is bound to become more 
prevalent. The importance of the problems that are sure to arise, 28 both to 
corporations and the investing public can hardly be overestimated. It is to be 
hoped that if the instant case is appealed ,the higher courts will seize the oppor- 
tunity afforded to clarify the situation. 

State Rights and the Child Labor Tax Law. — Taxation is usually thought 
of as a means of raising revenue for governmental purposes. Every exercise 
of the taxing power, however, has necessarily an effect upon social conditions. 
This being often very considerable, it follows that no government can afford to 
ignore it when considering the imposition of a tax, — a truth early recognized in 
analyses of the taxing power of the federal government. 1 Further, taxes designed 
largely or primarily to produce certain social consequences, and only secondarily to 
produce revenue, have never for that reason been rejected by the Supreme Court; 
the taxing power may be used for police purposes. 2 The theory on which such 
measures have been supported has been that the court will not question the good 
faith of the legislature, that if Congress has passed what purports to be a tax 
law, the courts must presume that it was intended to raise revenue, and must 
regard any social consequences, even consequent changes in matters left in con- 
stitutional theory solely to state control, merely as necessary incidents to the 

27 N. Y. Stock Corp. Law, § 56. ~ " " ' 

28 For instance, a statute making non par stock taxable at a fixed valuation of 
$100 was recently held unconstitutional by the New York Court of Appeals. For 
a discussion of the case, see "Corporations — Taxation — Non Par Stock," a "Re- 
cent Decision" in this issue. 



l See (1918) 18 Columbia Law Rev. 460; Hamilton, The Federalist (1787) 
no. 12. 

-Veazie Bank v. Fenno (1869) 8 Wall. 533; In re Kollock (1897) 165 U. S. 
526, 17 Sup. Ct. 444; Armour Packing Co. v. Lacy (1906) 200 U. S. 226, 26 Sup. 
Ct. 232; Quong Wing v. Kirkendall (1912) 223 U. S. 59, 32 Sup. Ct. 192; Rast v. 
Van Demon & Lewis (1916) 240 U. S. 342, 36 Sup. Ct. 370; United States v. Jin 
Fuey Moy (1916) 241 U. S. 394, 26 Sup. Ct. 658; United States v. Doremus (1919) 
249 U. S. 86, 39 Sup. Ct. 214; Alaska Fish Co. v. Smith (1921) 255 U. S. 44, 41 
Sup. Ct. 219; Kelly v. Lewellyn (D. C. 1921) 274 Fed. 108; see License Tax Cases 
(1866) 5 Wall. 462, 473; American Sugar Refining Co. v. Louisiana (1900) 179 
U. S. 89, 95, 21 Sup. Ct. 43; Connolly v. Union Sewer Pipe Co. (1902) 184 U. S. 
540, 562, 563, 22 Sup. Ct. 431. 
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exercise of the taxing power. 3 Indeed this has been carried so far that laws 
actually prohibitory or destructive of certain industries or practices have been 
sustained as exercises of the taxing power, 4 although they have been obviously 
ineffective as means of raising revenue, and the only reasonable and probable 
•consequence of such of these laws as were federal was the reform of matters not 
subject to direct federal control. So great a structure has been built upon Mar- 
shall's famous dictum, "The power to tax is the power to destroy." 6 

The whole subject was summed up in the case of McCray v. United States.* 
In that case, the Oleomargarine Act of 1886 7 as amended by the Act of 1902 s 
was sustained, although it imposed a tax, conceded by demurrer to be prohibitive, 
on oleomargarine colored to look like butter and laid similar burdens on the 
manufacture of renovated or adulterated butter. The Court held that it had 
no power to inquire into the purpose or effect of the law; that even if the result 
was regulation or prohibition of practices constitutionally left to state regulation, 
yet since the acts in question "on their face" imposed excise taxes which Congress 
had the power to levy, the Court could not hold them unconstitutional on the 
ground that they were abuses of the Congressional power and in effect infringed 
upon the powers of the states; that the Court had to assume the purpose of the 
act to be the raising of revenue, and had to regard any prohibitory or regulative 
effects as merely incidental to that purpose. 

This position seemed unchallenged until the decision in the case of Hammer v. 
Dagenhart? That case involved the validity of an act forbidding the transporta- 
tion in interstate commerce of products made in factories in which children were 
employed. 10 The court there held in part that even if the regulation was osten- 
sibly one of interstate commerce, it was nevertheless unconstitutional, as from its 
face it was clear that its natural and reasonable effect would be solely to regulate 
matters the regulation of which was reserved to the states alone. 11 Thereafter 
Congress passed the Child Labor Tax Law, 12 attempting to accomplish the same 
end by means of the taxing power. It seemed not improbable at that time that 
the Supreme Court would extend the doctrine of Hammer v. Dagenhart 13 to cover 
the taxing power, but it did not seem that this could be done without overruling 
the trend of authority culminating in McCray v. United States and followed in 
the later cases already cited. 14 

3 In re Kollock, supra, footnote 2; United States v. Doremus, supra, footnote 
2; Kelly v. Lewellyn, supra, footnote 2; see Pacific Ins. Co. v. Soule (1868) 7 
Wall. 433, 443; Veasie Bank v. Fenno, supra, footnote 2; Treat v. White (1901) 
181 U. S. 264, 268, 269, 21 Sup. Ct. 611; Flint v. Stone Tracy Co. (1911) 220 
U. S. 107, 167, 31 Sup. Ct. 342. 

4 Veasie Bank v. Fenno, supra, footnote 2 ; National Bank v. United States 
(1879) 101 U. S. 1; Hammond Packing Co. v. Montana (1914) 233 U. S. 331, 34 
Sup. Ct. 596; Rast v. Van Demon & Lewis, supra, footnote 2; Alaska Fish Co. v. 
Smith, supra, footnote 2; Kelly v. Lewellyn, sttpra, footnote 2; see Flint v. Stone 
Tracy Co., supra, footnote 3, 168, 169; Smith v. Kansas City Title Co. (1921) 
255 U. S. 180, 212, 213, 41 Sup. Ct. 243. 

« See McCulloch v. Maryland (1819) 4 Wheat. *316, *431. 
. « (1904) 195 U. S. 27, 24 Sup. Ct. 769. The issue is ably, fully and frankly 
dealt with by the High Court of Australia in the case of King v. Barger, infra, 
footnote 20. 

* (1886) 24 Stat. 209, U. S. Comp. Stat. (1916) §§ 5967, 5977, 6215-31. 

a (1902) 32 Stat. 193, U. S. Comp. Stat. (1916) §§ 5968, 5977-8, 6220, 6233-9, 
6241, 8740. 

» (1918) 247 U. S. 251, 38 Sup. Ct. 529. 

" (1916) 39 Stat 675, U. S. Comp. Stat. (1916) § 8819 a-f. 

11 For a discussion of this case, see (1918) 32 Harvard Law Rev. 45. 

"(1919) 40 Stat. 1057, 1138, U. S. Comp. Stat. (Supp. 1919) §§ 6336-7, 
6338 a-h. " Supra, footnote 9. 

14 See (1922) 22 Columbia Law RSv. 370; McCray v. United States, supra, 
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But in the case of Bailey v. Drexel Furniture Co. (1922) 42 Sup. Ct. 449, 15 
the Court held, Mr. Justice Clarke dissenting, that the statute was unconstitutional, 
and at the same time expressly refrained from overruling the McCray case. The 
earlier case, they said, involved a statute which, whatever its effects, was "on its 
face" an exercise of the taxing power. But the Child Labor Tax Law, under 
the guise of an exercise of the taxing power, was "on its face" designed to 
regulate matters solely of state concern. The statute involved in the McCray 
case did not, the Court said, "show on its face as does the law before us the 
detailed specifications of a regulation of a state concern and business with a 
heavy exaction to promote the efficacy of such regulation." 1B We cannot follow 
this distinction. If the Child Labor Tax Law purported, as it did, to be an 
exercise of the taxing power, then under the doctrine of the McCray case and of 
In re Kollock^ the Court, however apparent the real object of the law, had to 
assume that the primary object was the raising of revenue. A conclusive pre- 
sumption of law is not disturbed by facts, obvious or otherwise, though the 
existence of certain facts may well call into question the wisdom of making any 
such presumption. If it be said that the presumption exists where the statute 
does not contain detailed regulations but does not exist where it does contain 
such regulations, we reply that the statutes 18 involved in the McCray case seem 
to us quite as particular in their specifications as is the Child Labor Tax Law, 
and that they quite as clearly show "on their face" the purpose for which they 
were passed. Part of the title' of the Act of 1902 10 is "An Act ... to impose 
a tax, provide for the inspection, and regulate the manufacture and sale of 
certain dairy products." The body contain^ provisions for inspection by the 
Secretary of Agriculture of factories making renovated butter, for special 
labelling and packing, and specifies that signs must be put up when required 
outside factories making renovated butter, and regulates in great detail all 
branches of the business. In speaking of the statute involved in the McCray case, 
a case which he supported, Isaacs, /., in his able dissenting opinion in the Aus- 
tralian case of King v. Barger, 10 said, "It would be difficult to frame an Act 
that more thoroughly regulated the conduct of business in relation to taxed mer- 
chandise — conduct, too, that had certainly not more intimate connection with 
the article taxed than its manufacture by underpaid workers." Moreover, in 
Felsenhcld v. United States, 21 certain provisions in the taxing law were objected 
to on the ground that they were designed, not to facilitate the collection of a 
tax, but to control matters outside the sphere of federal action. The Court sus- 
tained the statute, saying that Congress might and did enact regulations, not 
unreasonable in themselves, "which are purely arbitrary, or at least the neces- 
sity of which for the collection of taxes is not apparent." 22 As to the "heavy 
exaction to promote the efficacy of the regulation," 23 it is perhaps enough to say 
that oleomargarine not manufactured in the way and under the conditions de- 
sired, was taxed forty times as highly as other oleomargarine. 

footnote 6; Flint v. Stone Tracy Co., supra, footnote 3; United States v. Jin Fuey 
Moy, supra, footnote 2; United States v. Doremus, supra, footnote 2; Kelly v. 
Lewellyn, supra, footnote 2. 

15 A short but illuminating comment by Professor Frankfurter of Harvard 
will be found in (1922) 31 New Republic 248. 

18 Bailey v. Drexel Furniture Co. (1922) 42 Sup. Ct. 449, 452. 

17 Supra, footnote 2. 

18 Supra, footnotes 7 and 8. 
10 Supra, footnote 8. 

20 See (Australia 1908) 6 Commonwealth L. R. 41, 91. 
« (1902) 186 U. S. 126, 22 Sup. Ct. 740. 

22 Ibid.. 133. 

23 Bailey v. Drexel Furniture Co., supra, footnote 16. p. 452. 
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We agree that the Court should not close its eyes to the "effect and 
purpose" of a law, and desirable as regulation of child labor is, we think 
that the Court did well to declare unconstitutional the Child Labor Tax Law. 
But we think also that the distinction between the instant case and that of McCray 
v. United States is unsound, and that the latter should have been expressly over- 
ruled. Where states rights are not involved, it is beyond dispute desirable 
that the federal powers should be used for police purposes; where states 
rights are involved, the Court, looking to the "natural and reasonable effects" 
of the statute — or, speaking more loosely, to its "purpose" — , should discover 
whether it is a revenue law or merely a disguised regulation. If it is a revenue 
law, all necessary and reasonable provisions are part of it, and the whole should 
be sustained regardless of any regulatory consequences. If it is not a revenue 
law, but in effect pure regulation of state affairs, it should be held unconstitu- 
tional. The decisions might follow a course analogous in some measure to those 
on the subject of state taxation of property affecting interstate commerce: that 
taxes only "incidentally affecting" interstate commerce are valid, but those which 
too greatly affect it are in effect "regulations" and therefore void. 24 

It does not follow from this case that future decisions on the subject may not 
be somewhat along these lines. But it should be noted that the Court in Hill v. 
Wallace, 26 the decision of which immediately followed, and was based upon, the 
instarit case, again asserted that its position was reconcilable with that taken in 
McCray v. United States. 

The Nature of Fraud Required to Annul a Marriage. 1 — The generally 
accepted definition of marriage is that it is a civil status entered into between 
two parties. 2 This status arises out of contract and for many purposes is treated 
as a contract. 8 It is at once apparent, however, that many of the incidents com- 
mon to other contracts are not found in a contract of marriage, particularly 
those elements which lead to termination or dissolution of civil contracts. Neither 
rescission nor release can be employed by the parties. 4 But in some instances, 
actions for relief similar to those available on a simple contract are employed — 
among these is annulment on the ground of fraud. 

A simple contract may be avoided because of any fraud which induced 
its inception. But in annulments of marriage the fraud must be such as "affects 
the marital status" which will not be dissolved for trifles. 5 A distinction is at 
once apparent: fraud which induced the other party to enter into the marriage 

24 Cf. Brown v. Maryland (1827) 12 Wheat, *419; Case of the State Freight 
Tax (1872) 15 Wall. 232; Brown v. Hotuton (1885) 114 U. S. 622, 5 Sup. Ct. 
1091; Pullman's Palace Car Co. v. Pennsylvania (1891) 141 U. S. 18, 11 Sup. Ct. 
876; Galveston etc., Ry. v. Texas (1908) 210 U. S. 217, 28 Sup. Ct. 638; Postal 
Telegraph-Cable Co. v. Fremont (1921) 255 U. S. 124, 41 Sup. Ct. 279. 

25 (1922) 42 Sup. Ct. 453. 



1 This note does not cover misrepresentations as to pregnancy or chastity. 
These topics are generally considered as to the effects of the condition rather than 
the fraud in misrepresenting conditions. A collection of the authorities on these 
points will be found in (1911) 11 Columbia Law Rev. 88; and (1916) 16 Columbia 
Law Rev. 604. 

2 See Marsicano v. Marsicano (1922) 97 Fla. 278, 283, 84 So. 156. 

3 Great Northern R. R. v. Johnston (C. C. A. 1918) 254 Fed. 683. 

4 Palmer et al. v. Palmer (1903) 26 Utah 31, 72 Pac. 3; Hodler v. Hodler et al. 
(1920) 95 Ore. 80, 185 Pac. 241 — holding that agreements to carry out a rescission 
are invalid; see also Andrews v. Andrews (1903) 188 U. S. 14, 30, 23 Sup. Ct. 
237; Hilton v. Roylance (1902) 25 Utah 129, 137, 69 Pac. 660. 

5 1 Schoulcr, Marriage, Divorce, Separation and Domestic Relations (6th ed. 
1921) 36. 



